R156. Commerce, COccupational and Professional Licensing.
R156-38. Residence Lien Restriction and Lien Recovery Fund Rul es.
R156- 38-101. Title.
These rul es are known as the "Residence Lien Restriction and Lien Recovery Fund Act
Rul es. "

R156-38-102. Definitions.

In addition to the definitions in Title 38, Chapter 11, Residence Lien Restriction
and Lien Recovery Fund Act; Title 58, Chapter 1, Division of Cccupational and Professiona
Li censing Act; and Rule R156-1, General Rules of the Division of Gccupational and
Pr of essi onal Licensing, which shall apply to these rules, as used in these rules:

(1) "daimnt" nmeans a person who submits an application or claimfor payment from
the fund.

(2) "Construction project", as used in Subsection 38-11-203(4), neans all qualified
services related to the witten contract required by Subsection 38-11-204(3)(a).

(3) "Contracting entity" neans an original contractor, a factory built housing
retailer, or a real estate devel oper that contracts with a homeowner.

(4) "Honmeowner" neans the owner of an owner-occupi ed residence.

(5) "Necessary party" includes the division, on behalf of the fund, and the
cl ai mant .

(6) "Owner", as defined in Subsection 38-11-102(15), does not include any person or
devel oper who builds residences that are offered for sale to the public.

(7) "Permssive party" includes a licensee or qualified beneficiary who will be
required to reinburse the fund if a claimant's claimis paid fromthe fund.

(8) "Qualified services", as used in Subsection 38-11-102(18) do not include:

(a) services provided by the claimant to cure a breach of the contract between the
cl ai mant and the nonpayi ng party; or

(b) services provided by the claimant under a warranty or simlar arrangenent.

R156- 38-103a. Authority - Purpose - Organization

(1) These rules are adopted by the division under the authority of Section 38-11-
103 to enable the division to administer Title 38, Chapter 11, the Residence Lien
Restriction and Lien Recovery Fund Act.

(2) These organi zation of these rules is patterned after the organization of Title
38, Chapter 11.

R156- 38-103b. Duties, Functions, and Responsibilities of the Division

The duties, functions and responsibilities of the division with respect to the
admi nistration of Title 38, Chapter 11, shall, to the extent applicable and not in
conflict with the Act or these rules, be in accordance with Section 58-1-106.

R156- 38- 104. Board.
Board neetings shall conply with the requirenents set forth in Section R156-1-204.

R156- 38- 105. Adj udi cative Proceedi ngs.

(1) The classification of adjudicative proceedings initiated under Title 38,
Chapter 11 is set forth at Sections R156-46b-201 and R156-46b-202.

(2) The identity and role of presiding officers for adjudicative proceedi ngs
initiated under Title 38, Chapter 11, is set forth in Sections 58-1-109 and R156- 1-109.

(3) Issuance of investigative subpoenas under Title 38, Chapter 11 shall be in
accordance wi th Subsection R156-1-110.

(4) Adjudicative proceedings initiated under Title 38, Chapter 11, shall be
conducted in accordance with Title 63, Chapter 46b, U ah Adninistrative Procedures Act,
and Rul es R151-46b and R156-46b, Ut ah Administrative Procedures Act Rules for the
Depart ment of Commerce and the Division of Occupational and Professional Licensing,
respectively, except as otherw se provided by Title 38, Chapter 11 or these rules.

(5) dains shall be filed with the division and served upon all necessary and
perm ssive parties.

(6) Service of claims or other pleadings by mail to a qualified beneficiary of the
fund addressed to the address shown on the division's records with a certificate of
service as required by R151-46b-8, shall constitute proper service. It shall be the
responsibility of each registrant to maintain a current address with the division

(7) A permissive party is required to file a response to a claimagainst the fund
within 30 days of notification by the division of the filing of the claim to perfect the
party's right to participate in the adjudicative proceeding to adjudicate the claim



(8)(a) For informal claims, findings of fact and concl usions of |aw entered by a
civil court or state agency submitted in support of or in opposition to a claim against
the fund shall not be subject to readjudication in an adjudicative proceeding to
adj udi cate the claim

(b) For formal claims, a claimor issue resolved by a prior judgnent, order
findings of fact, or conclusions of |law entered in by a civil court or a state agency
submitted in support of or in opposition to a claimagainst the fund shall not be subject
to readjudication with respect to the parties to the judgnment, order, findings of fact, or
concl usi ons of | aw.

(9) A party to the adjudication of a claimagainst the fund may be granted a stay
of the adjudicative proceeding during the pendency of a judicial appeal of a judgnent
entered by a civil court or the adnministrative or judicial appeal of an order entered by
an adm ni strative agency provided:

(a) the administrative or judicial appeal is directly related to the adjudication
of the claim and

(b) the request for the stay of proceedings is filed with the presiding officer
conducting the adjudicative proceeding and concurrently served upon all parties to the
adj udi cative proceeding, no later than the deadline for filing the appeal

(10)(a) A witten notice of denial of claimshall be provided to a clai mant who
submits a conplete application if the division determ nes that the claimdoes not neet the
requi renents for paynent.

(b) A witten notice of inconplete application and conditional denial of claim
shal |l be provided to a claimant who submits an inconplete application. The notice shal
advise the claimant that the application is inconplete and that the application is denied,
unl ess the claimnt corrects the deficiencies within the time period specified in the
notice and the claimotherwi se neets all qualification for paynent.

R156-38-108. Notification of Rights under Title 38, Chapter 11

(1) A notice in substantially the following formshall prom nently appear in an
easy-to-read type style and size in every contract between an original contractor and
honeowner and in every notice of intent to hold and claimlien filed under Section 38-1-7
agai nst a honeowner or agai nst an owner-occupi ed residence:

"X.  PROTECTI ON AGAI NST LIENS AND CIVIL ACTION. Notice is hereby provided in
accordance with Section 38-11-108 of the Utah Code that under Utah [aw an "owner" may be
protected against |iens being maintained agai nst an "owner-occupi ed resi dence" and from
other civil action being maintained to recover nonies owed for "qualified services"
performed or provided by suppliers and subcontractors as a part of this contract, if and
only if the followi ng conditions are satisfied:

(1) the owner entered into a witten contract an original contractor, a factory
built housing retailer, or a real estate devel oper

(2) the original contractor was properly licensed or exenpt fromlicensure under
Title 58, Chapter 55, Utah Construction Trades Licensing Act at the time the contract was
execut ed; and

(3) the owner paid in full the original contractor, factory built housing retailer
or real estate devel oper or their successors or assigns in accordance with the witten
contract and any witten or oral amendnents to the contract."

R156-38-109. Format for Form Affidavit and Mdtion

The form affidavit and notion required under Subsection 38-1-11(4) shall be prepared
by the Ofice of the Attorney General after consultation with the director. The form
shal |l be an answer, affidavit, and notion for sunmary judgnent that is clearly witten and
easy to understand. The formshall solicit all necessary information to determne if a
honeowner is entitled to the defense provided for in Section 38-11-107.

R156-38-202a. Initial Assessment Procedures.

(1) The initial assessnent shall be a flat or identical assessnent |evied against
all qualified beneficiaries to create the fund.

(2) The anpbunt of the initial assessment shall be established by the division and
board in accordance with the procedures for a "new progrant' under Subsection 63-38-3.2(5).

R156- 38- 202b. Speci al Assessment Procedures.

(1) Special assessments shall take into consideration the clains history against
the fund.

(2) The anount of special assessnents shall be established by the division and
board in accordance with the procedures set forth in Subsection 38-11-206(1).



R156- 38-203. Limtation on Paynent of C aims.

(1) dainms may be paid prior to the pro-rata adjustnent required by Subsection 38-
11-203(4)(b) if, based upon an eval uation of the notices of comencenent of action filed
with respect to an owner-occupi ed residence or the total claimfilings on an owner-
occupi ed residence, the division determ nes that a pro-rata paynment will |ikely not be
required.

(2) If any clains have been paid before the division determnes a pro-rata paynent
will likely be required, the division will notify the claimnts of the Iikely adjustnent
and that the claimants will be required to reinburse the division when the final pro-rata
anmounts are deternined.

R156- 38-204a. C ai ns Agai nst the Fund by Nonl aborers - Supporting Docunments and
I nformati on.

The foll owi ng supporting docurments shall, at a mininum acconpany each nonl aborer
claimfor recovery fromthe fund:

(1) one of the follow ng:

(a) a copy of the witten contract between the honeowner and the contracting
entity; or

(b) a copy of a civil judgment containing a finding that the homeowner entered into
a witten contract in conpliance the requirenents of Subsection 38-11-204(3)(a);

(2)(a) if the claiminvolves an original contractor, documentation issued by the
division that the original contractor is |icensed or exenpt fromlicensure under Title 58,
Chapter 55, Utah Construction Trades Licensing Act;

(b) if the contracting entity is a real estate devel oper

(i) ~credible evidence that the contracting entity had an ownership interest in the
property;

(ii) a copy of the contract between the contracting entity and the contractor that
built the residence or other credi ble evidence showi ng the exi stence of such a contract
and setting forth a description of the services provided to the contracting entity by the
contractor; and

(iii) credible evidence that the real estate devel oper offered the residence for
sale to the public;

(3) one of the follow ng:

(a) an affidavit fromthe contracting entity acknow edgi ng that the honmeowner paid

the contracting entity in full in accordance with the witten contract and any amendnents
to the contract;

(b) a copy of a civil judgnment containing a finding that the homeowner paid the
contracting entity in full in accordance with the witten contract and any amendnents to

the contract; or

(c) docunentation that the clai mant has been prevented from sati sfying Subsections
(a) and (b), together with credible evidence establishing that the homeowner paid the
contracting entity in full in accordance with the witten contract and any amendnents to
the contract;

(4) one or nore of the follow ng as required:

(a) a copy of an action date stanped by a court of conpetent jurisdiction filed by
the clai mant against a contracting entity or subcontractor as described in Subsection 38-
11-204(3)(c) to recover nmonies owed for qualified services perforned on the owner-occupied
resi dence, filed within 180 days fromthe date the clainmant |ast provided qualified
services; or

(b) a copy of the Notice of Comrencenent of Action filed with the division; or

(c) docunentation that a bankruptcy filing by the contracting entity or
subcontractor prevented claimant from sati sfying Subsections (a) and (b);

(5) one of the follow ng:

(a) a copy of a civil judgnment entered in favor of claimant against the contracting
entity or subcontractor containing a finding that the contracting entity or subcontractor
failed to pay the clainmant pursuant to their contract with the claimant and any amendnents
to the contract; or

(b) docunentation that a bankruptcy filing by the contracting entity or
subcontractor prevented the clainmant from obtaining such a civil judgnent, together with
credi bl e evidence establishing that the contracting entity or subcontractor failed to pay
the clai mant pursuant to their contract with the clainmant and any amendnents to the
contract;

(6) one or nore of the follow ng as required:

(a) a copy of a supplenental order issued following the civil judgment entered in



favor of claimant and a copy of the return of service of the supplemental order indicating
either that service was acconplished on the contracting entity or subcontractor or that
said contracting entity or subcontractor could not be | ocated or served;

(b) a wit of execution issued if any assets are identified through the
suppl enental order or other process, which have sufficient value to reasonably justify the
expenditure of costs and | egal fees which would be incurred in preparing, issuing, and
serving execution papers and in holding an execution sale; or

(c) docunentation that a bankruptcy filing or other action by the contracting
entity or subcontractor prevented the claimant from satisfying Subparagraphs (a) and (b);

(7) certification that the claimant is not entitled to rei mbursenent from any ot her
person at the time the claimis filed and that the claimant will imediately notify the
presiding officer if the claimant beconmes entitled to rei nbursenent from any other person
after the date the claimis filed; and

(8) one of the follow ng:

(a) an affidavit fromthe honmeowner establishing that he is an owner as defined in
Subsection 38-11-102(15) and that the residence is an owner-occupi ed residence as defined
by Subsection 38-11-102(16);

(b) a copy of a civil judgment containing a finding that the homeowner is an owner
as defined by Subsection 38-11-102(15) and that the residence is an owner-occupied
resi dence as defined by Subsection 38-11-102(16); or

(c) docunentation that the clai mant has been prevented from obtai ning an owner -
occupi ed residence affidavit together with credible evidence establishing that the
honeowner is an owner as defined by Subsection 38-11-102(15) and that the residence is an
owner - occupi ed resi dence as defined by Subsection 38-11-102(16).

(9) one or nore of the follow ng:

(a) a copy of invoices setting forth a description of, the performance dates of,
and the value of the qualified services clained,

(b) a copy of a civil judgment containing a finding setting forth a description of,
the performance dates of, and the value of the qualified services clained; or

(c) credible evidence setting forth a description of, the performance dates of, and
the value of the qualified services clained.

(10) In clains in which the presiding officer determ nes that the claimant has made
a reasonabl e but unsuccessful effort to produce all docunentation specified under this
rule to satisfy any requirenment to recover fromthe fund, the presiding officer may el ect
to accept the evidence submitted by the claimant if the requirements to recover fromthe
fund can be established by that evidence.

(11) A separate claimnust be filed for each residence and a separate filing fee
nmust be paid for each claim

R156- 38- 204b. Format for Notice of Commencenent of Action
The Notice of Commencenent required under Subsection R156-38-204a(5)(b) shall be in
substantially the follow ng format:

TABLE |
BEFORE THE DI VI SI ON OF OCCUPATI ONAL AND PROFESSI ONAL LI CENSI NG

OF THE DEPARTMENT OF COMMERCE
OF THE STATE OF UTAH

John Doe, : Noti ce of Commencenent
Pl ai ntiff : of Action
-VS- ; NCA No.
Ri chard Roe
Def endant

Notice is hereby provided of the filing of Case No. (nunber) on (date) before
(Court).

Brief explanation of nature of case:
Addr ess of defendant:

Nane and address of potential fund clainmant:



Nanme and address of original contractor, subcontractor, real estate devel oper, and/or
factory built housing retailer described in Subsection 38-11-204(3)(c):

For each owner-occupi ed residence included in the civil action:
Nane and address of the owner of the owner-occupied residence;
Street address of the owner-occupied residence;

Amount of damages sought agai nst the owner-occupi ed residence;

Last date qualified services were provided for the owner-occupied residence by
the potential fund claimant:

Signature of Claimant or claimant's representative
Date of signature

R156- 38-204c. C ai nms Agai nst the Fund by Laborers - Supporting Docunents.

(1) The follow ng supporting docunents shall, at a m ninmum acconpany each | aborer
claimfor recovery fromthe fund:

(a) one of the follow ng:

(i) a copy of a wage claimassignnent filed with the Industrial Comn ssion of the
Ut ah Labor Division for the anmobunt of the claim together with all supporting docunments
submitted in conjunction therewith; or

(ii) a copy of an action filed by clai nant agai nst claimant's enpl oyer to recover
wages owed;

(b) one of the follow ng:

(i) a copy of a final administrative order for payment issued by the Industria
Conmi ssion of Utah Labor Division containing a finding that the claimant is an enpl oyee
and that the claimnt has not been paid wages due for work perfornmed at the site of
construction on an owner-occupi ed residence;

(ii) a copy of a civil judgnent entered in favor of clainmant against the enployer
containing a finding that the enployer failed to pay the clai mant wages due for work
performed at the site of construction on an owner-occupi ed residence; or

(iii) a copy of a bankruptcy filing by the enpl oyer which prevented the entry of an
order or a judgnent against the enployer;

(c) one of the follow ng:

(i) an affidavit fromthe honmeowner establishing that he is an owner as defined in
Subsection 38-11-102(15) and that the residence is an owner-occupi ed residence as defined
by Subsection 38-11-102(16);

(ii) a copy of a civil judgnent containing a finding that the honeowner is an owner
as defined by Subsection 38-11-102(15) and that the residence is an owner-occupied
resi dence as defined by Subsection 38-11-102(16); or

(iii) documentation that the claimant has been prevented from obtai ni ng an owner -
occupi ed residence affidavit together with independent evidence establishing that the
owner is an owner as defined by Subsection 38-11-102(15) and that the residence is an
owner - occupi ed resi dence as defined by Subsection 38-11-102(16).

(2) Wen a laborer makes claimon nmultiple residences as a result of a single
i nci dent of non-paynment by the same enployer, the division nmust require paynent of at
| east one application fee required under Section 38-11-204(1)(b) and at |east one
regi stration fee required under Subsection 38-11-204(7), but may wai ve additiona
application and registration fees for clainms for the additional residences, where no
| egiti mate purpose woul d be served by requiring separate filings.

R156- 38-204d. Cal cul ation of Costs, Attorney Fees and Interest for Payable C aims.

(1) Paynent for qualified services, costs, and interest shall be made as specified
in Section 38-11-203.

(2) Wen a claimnt requests payment of multiple claims supported by a single
j udgment or ot her comon docunentation and the judgment or docunentation does not
differentiate costs and attorney fees by owner-occupi ed residence, the anpunt of costs and
attorney fees shall be allocated anong the related clains using the follow ng formul a:
(Qualified services attributable to the owner-occupi ed residence divided by Tota
qualified services awarded as judgnment principal or total docunented qualified services) x



Total costs or total attorney fees.

(3) For clains determ ned by the division to be payable fromthe fund, the division
shal | order paynment of attorney fees in an aggregate amount not exceeding the follow ng:

(a) If acivil judgnent awards a specific dollar amount for attorney fees, the
di vi sion shall order paynent as ordered in the civil judgnent, to the extent that the
attorney fees are attributable to the owner-occupied residence at issue in the claim

(b) Oherwi se, the division shall order paynent of reasonable attorney fees,
docunent ed according to the provisions of Rule 4-505, Utah Code of Judicia
Admi ni stration, subject to the following limtations:

(i) if the payable anmbunt of qualified services is $3,000 or |ess, not nore than
33% of the value of the qualified services and not exceedi ng $750;

(ii) if the payable anmount of qualified services is greater than $3,000 and $10, 000
or less, not nore than 25% of the value of qualified services and not exceeding $2,000; or

(iii) if the payable anpbunt of qualified services is greater than $10, 000, attorney
fees in an amount of not nore than 20% of the value of qualified services and not
exceedi ng $7, 000.

(iv) The above linmts may be waived by the director in those unique clains where
mani fest injustice would otherwi se result. The burden is on the claimant to denonstrate
mani f est injustice.

(4)(a) For clainms wherein the claimant has had judgnent entered agai nst the
nonpayi ng party, post-judgnent costs shall be linmted to those costs allowable by a
district court, such as costs of service, garnishnents, or executions, and shall not
i ncl ude postage, copy expenses, telephone expenses, or other costs related to the
preparation and filing of the claimapplication.

(b) For clains wherein the nonpaying party's bankruptcy filing precluded the
clai mant from having judgnent entered against the nonpaying party, total costs shall be
l[imted to those costs that would have been allowable by the district court had judgnment
been entered, such as, but not |limted to, costs of services, garnishments, or executions,
and shall not include postage, copy expenses, tel ephone expenses, or other costs rel ated
to the preparation and filing of the claimapplication.

R156- 38-301a. Contractor Registration as a Qualified Beneficiary - Al License
Classifications Required to Register Unless Specifically Exenpted - Exenpted
Cl assifications.

(1) Al license classifications of contractors are deternined to be regularly
engaged in providing qualified services for purposes of automatic registration as a
qualified beneficiary, as set forth in Subsections 38-11-301(1) and (2), with the
exception of the followi ng license classifications:

TABLE 11
Primary
Classification Subcl assi fication
Nunber Nunber Classification
E100 General Engi neering Contractor
S211 Boil er Installation Contractor
S213 I ndustrial Piping Contractor
S262 Granite and Pressure Grouting
Cont r act or
S320 Steel Erection Contractor
S321 Steel Reinforcing Contractor
S322 Met al Buil ding Erection
Cont r act or
S323 Structural Stud Erection
Cont r act or
S340 Sheet Metal Contractor
S360 Refrigeration Contractor
S440 Sign Installation Contractor
S441 Non El ectrical Qutdoor
Advertising Sign Contractor
S450 Mechani cal | nsul ation Contractor
S470 Pet r ol eum Syst em Contr act or
S480 Pi ers and Foundations Contractor
101 General Engi neering Trades
I nstructor



| 102 General Building Trades
I nstructor

1 103 Ceneral Electrical Trades
I nstructor

1104 General Pl unbing Trades
I nstructor

| 105 CGeneral Mechani cal Trades
I nstructor

(2) Any person holding a license requiring registration in the fund that is on
i nactive status on the assessnment date of any special assessnent of the fund, shall be
exenpt from paynent of that specific assessment and any assessnent nade during the tine
the Iicense remains on inactive status and the |licensee does not engage in the |licensed
occupation or profession.

(3) Before a licensee on inactive status, who woul d otherw se be required to pay an
assessment, can be reinstated to an active status, the |icensee nmust pay:

(a) the initial assessment of $195 assessed July 1, 1995, if that assessment has
never been paid by that |icensee; and

(b) the nost recent special assessnment i medi ately preceding the date on which the
license is reinstated to active status.

R156- 38-301b. Event Necessitating Registration - Nane Change by Qualified Beneficiary -
Reor gani zati on of Registrant's Business Type - Transferability of Registration.

(1) Any change in entity status by a registrant requires registration with the Fund
by the new or surviving entity before that entity is a qualified beneficiary.

(2) The follow ng constitute a change of entity status for purposes of Subsection
(1):

(a) creation of a new legal entity as a successor or related-party entity of the
registrant;

(b) change fromone formof legal entity to another by the registrant; or

(c) nerger or other simlar transaction wherein the existing registrant is acquired
by or assuned into another entity and no | onger conducts business as its own legal entity.

(3) A qualified beneficiary registrant shall notify the division in witing of a
nane change within 30 days of the change becom ng effective. The notice shall provide the
fol | owi ng:

(a) the qualified beneficiary's prior nane;

(b) the qualified beneficiary's new nane;

(c) the qualified beneficiary's registration nunber; and

(d) proof of registration with the Division of Corporations and Comrerci al Code as
required by state | aw.

(4) A registration shall not be transferred, |lent, borrowed, sold, exchanged for
consi deration, assigned, or nade available for use by any entity other than the registrant
for any reason.

(5) A claimant shall not be considered a qualified beneficiary registrant nerely by
virtue of owning an entity that is a qualified beneficiary.

R156-38-302. Renewal and Reinstatement Procedures.

(1) Renewal notices required in connection with a special assessnent shall be
mail ed to each registrant at |east 30 days prior to the expiration date for the existing
regi stration established in the renewal notice. Unless the registrant pays the specia
assessment by the expiration date shown on the renewal notice, the registrant's
registration in the fund automatically expires on the expiration date.

(2) Renewal notices shall be sent by letter deposited in the post office with
post age prepaid, addressed to the |ast address shown on the division's records. Such
mai |l ing shall constitute legal notice. It shall be the duty and responsibility of each
registrant to maintain a current address with the division

(3) Renewal notices shall specify the amobunt of the special assessnment, the
application requirement, and other renewal requirenments, if any; shall require that each
regi strant docunent or certify that the registrant nmeets the renewal requirenments; and
shal | advise the registrant of the consequences of failing to renew a registration

(4) Renewal notices shall specify a renewal application due date no later than the
expiration date for the existing registration.

(5) Renewal applications nust be received by the division in its ordinary course of
busi ness on or before the renewal application due date in order to be processed as a
renewal application. Late applications will be processed as reinstatenent applications.



(6) A registrant whose registration has expired may have the registration
reinstated by complying with the requirements and procedures specified in Subsection 38-
11-302(5).

R156- 38-401. Requirenents for a Letter of Credit and/or Evidence of a Cash Deposit as
Al ternate Security for Mechanics' Lien.

To qualify as alternate security under Section 38-1-28 "evidence of a cash deposit"
must be an account at a federally insured depository institution that is pledged to the
protected party and is payable to the protected party upon the occurrence of specified
conditions in a witten agreenent.

KEY: licensing, contractors, liens
Ef fective July 3, 2002 38-11-101
Noti ce of Continuation April 6, 2000 58-1-106(1)

58- 1- 202( 1)
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